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CONSULTATION PAPER 

NEW PLANNING CONTROLS OVER THE DEMOLITION OF HOUSES 
Introduction 



1. During* Parliament’s consideration of the Planning and Compensation 
Bill, the Government introduced amendments to bring the demolition of 
buildings within the meaning of development. There is no evidence 
however, that demolition of buildings causes a widespread threat to 
amenity in Scotland and it is not the Government’s intention to bring all 
demolition within planning control. The aim of the new provisions is to 
provide a framework which would enable local authorities to bring the 
demolition of dwelling-houses within planning control should local 
circumstances justify it. This consultation paper invites comments on the 
implementation of the new provisions in Scotland. 

Background 

2. Until recently, the Government’s view was that demolition was not 
usually development. However, in January this year, the High Court in 
England held in the case of Cambridge City Council v the Secretary of 
State for the Environment and Milton Park Investments Ltd that the 
demolition of certain dwellinghouses was development in the circumstances 
of the case being considered because it was a building operation. This 
decision, which is subject to appeal, has therefore generated some 
uncertainty into the definition of development. Additionally, there has 
been some concern that once demolition has taken place, the effects of a 
vacant site can cause damage to local amenity, where there is no prospect 
of an immediate new development. Rather than leave such a site to blight 
neighbouring properties, planning authorities may feel pressured into 
granting planning permission for unsatisfactory temporary uses, or for 
out-of-character developments for which planning permission would 
otherwise have been refused. 

3. To meet these concerns, and to clarify the law following the 
Cambridge case, the Government introduced amendments to the Town and 
Country Planning (Scotland) Act 1972 to bring the demolition of buildings 
within the meaning of ’’building operations” and hence within the 
definition of development. This new provision is qualified by a 
direction-making power, which the Secretary of State may use to exclude 
from planning control the demolition of particular types of building. The 
demolition of all other buildings would come within planning control and 
would require permission either through the General Development Order, 
or in response to individual planning applications. 

Proposed Scope of Control 

4. During the Parliamentary debates, the Government made clear that 
its main concern was with the demolition of dwellinghouses in certain 
circumstances. It therefore proposes to use the Secretary of State’s 
direction -making power to exclude from planning control the demolition of 



P0403905.081 



1 . 



Printed image digitised by the University of Southampton Library Digitisation Unit 



any building that does not contain a dwellinghouse* or one or more flats 
occupied for residential use independently of the main use of the 
building . This would mean that planning: permission would not be 
required to demolish offices , shops and factories , except where the 
building concerned contained a dwelHnghouse or flat not occupied solely 
or substantially as an incident of the office , shop or factory use of the 
building. The direction-making power would also be used to exclude the 
demolition of domestic garages , garden sheds and other small structures 
with a floor area of less than 4m 2 . 

5 . listed buildings , buildings in conservation areas and scheduled 
monuments are already subject to demolition control under other powers , 
and do not require further protection in this respect. The application of 
these new demolition control powers to such buildings would duplicate 
existing controls . The Government therefore proposes to use the 
direction- making power to exclude the demolition of such buildings from 
planning control . 

The General 'Development Order 

6 . In order to minimise the additional administmtive burden that new 
controls would bring, the Government intends to use the General 
Development Order so that specific planning permission for the demolition 
of dwellinghouses is not needed in most cases. Accordingly, the 
Government proposes that the General Development Order should grant 
permission in the following circumstances: 

6 . 1 Houses below the tolerable standard 

Local authorities (the district and islands councils) have a duty to 
secure that all houses which do not meet the tolerable standard (set 
out in section 86 of the Housing (Scotland) Act 1987) are closed, 
demolished or brought up to that standard within such period as is 
reasonable in all the circumstances . Where the local authority has 
made a demolition order (Section 115 of the Act) on a house, no 
purpose would be served by requiring a planning application. The 
Government therefore propose to permit demolition of houses which 
fail th e t olerabl e standard under the GDQ . 

It is possible that developers or others might attempt to render a 
house below the tolerable standard by carrying out internal works 
that would not constitute development requiring planning permission, 
with the aim of avoiding the planning controls proposed below. It 
should be possible to discourage this by a combination of the tough 
enforcement provisions (which can require an owner to restore a 
demolished house) and a specific exclusion from the permitted 
development rights where, in the view of the planning authority, the 
dwellinghouse had been rendered unsuitable for human habitation by 
the action of an owner, occupier or other person having an interest 
in the dwelling. In any case, the authority might choose to serve 
notices or make orders requiring owners to carry out works to 



* D w elli nghous e would be defined as in the General Development Order, 
but would specifically include residential homes and hostels, and buildings 
where the last authorised use was for residential purposes. 
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secure the repair or improvement of their properties, rather than 
requiring demolition. 

6.2 dangerous buildings ; buildings which require to be demolished 
under section 13 of the Building (Scotland) Act 1959 because they 
are dangerous to persons inhabiting or frequenting them or to 
adjacent buildings or places or to the public generally. This is 
limited to the action required under section 13 and is subject to the 
proviso that a notice in writing justifying the demolition is given to 
the planning authority as soon as reasonably practicable. 

6.3 redevelopment ; where planning permission has already been 
granted for the redevelopment of the whole site and is capable of 
being implemented in full, or where the site has been subject to 
compulsory purchase, it would be wrong to place a new obstacle in 
the way of a redevelopment, simply by virtue of the extension of 
planning controls envisaged in this consultation paper. The 
Government therefore proposes to use the GDO to permit demolition 
as part of a redevelopment which is proceeding with planning 
permission . 

7 . Beyond this , this consultation paper sets out 3 approaches , and 
invites views on each. 

Option 1 : 

8. One approach would be to grant permission through the General 
Development Order for all dwellinghouse demolitions. It would still be 
open to planning authorities to make directions under Article 4 of the 
Order to remove those permitted development rights when they become 
aware of a likely damaging demolition . The Secretary of State would be 
prepared to consider sympathetically requests for approval of directions 
covering individual buildings demonstrably at risk, and small areas where 
demolition of dwellinghouses could severely damage local amenity. 
However, he would be unlikely to approve a permanent withdrawal of 
permitted development rights for large portions of local authority areas. 

Option 2 : 

9 . A second approach would be to define particular circumstances in 
which the demolition of houses should and should not be permitted under 
the GDO. It has been suggested, for example, that an application should 
be required for the demolition of one of a pair of semi-detached houses, 
where the one not demolished was still occupied, A s imila r case might be 
made for the exclusion from permitted development rights of the demolition 
of one or more dwellinghouses in a terrace in similar circumstances. In 
this way, those people living in the other semi-detached or terraced 
houses would have an opportunity to make representations about the 
effect on local, amenity of the ” speculative demolition” of part of the 
building in which they live. Conversely, demolition of detached 
dwellinghouses might be permitted on the grounds that damage to 
neighbouring residents and properties or to local amenity would seem less 
likely than in the case of terraced dwellings (it would still be open to the 
local authority to use Article 4 Directions to protect particular buildings 
from demolition) . 
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Option 3 : 



10. Excluding a range of specified types of dwellinghouse from permitted 
development rights for demolition, as proposed in Option 2 could leave 
many types of dwellinghouse subject to full control. The General 
Development Order would become more complex in defining these types of 
house. On the other hand, if the approach in Option 1 was followed, 
uncertainty in identifying houses likely to be demolished at short notice 
might lead local authorities to propose Article 4 directions in more cases 
than justified, on a precautionary basis. 

11. A third approach would be to make the demolition itself permitted 
development in all circumstances as in Option 1, but only where: 

11.1 28 days notice had been given to the planning authority for it 
to consider whether detailed conditions should be imposed to mitigate 
the effect on local amenity. Such conditions could include, for 
example, the treatment of the site after the demolition had been 
completed. The authority would have the opportunity to call for the 
full details of the proposed demolition and the measures to taken to 
safeguard neighbouring residents and property and local amenity; 
conditions could then be attached, if necessary, to the use of the 
permitted development right. The 28 day period would start from 
the date the planning authority issued a receipt in respect of the 
notification; and 

11.2 neighbours had been notified of the proposed demolition (using 
the neighbour notification procedure as set out in the GDO), giving 
those affected the opportunity to express their views to the planning 
authority . 

12. If suitable conditions could not meet the authority’s legitimate 
planning objectives in opposing demolition, it could at that stage propose 
an Article 4 direction to remove the permitted development right. Subject 
to the Secretary of State’s confirmation of the direction, the developer 
would then need to make a full planning application, and the planning 
authority would be able to consider all the land use planning 
consequences of the demolition proposed (including the principle of 
demolition). In the event that the authority did not respond within the 
28 day time limit, the demolition could proceed as permitted development, 
and therefore without the need for an application for planning permission. 

13. Option 3 would therefore avoid : - 

13.1 the administrative cost in Option 2 of full planning control in 
cases which do not justify it; 

13.2 the complexity in Option 2 of distinguishing the types of 
dwelling to exclude from permitted development rights; 

13.3 the problem with Option 1 that local authorities might not 
become aware of a proposed demolition early enough to propose an 
Article 4 direction where that was justified. 

Option 3 would, however, be an administrative burden for both 
authorities and developers in the vast majority of cases where demolition 
causes no harm to amenity. 
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The Government invites views on which of these 3 options might be most 
appropriate and in the case of Option 2^nvites views on the types of 
buildings including dwellinghouses and flats for which a full planning 
application might be justified before demolition takes place . 

Compensation 

14. The Government has taken powers in the new legislation to withdraw 
the rights to compensation under Section 154 of the 1972 Act, where an 
Article 4 direction is given to prevent demolition. It would only consider 
using these powers where there was clear evidence that local authorities 
were being discouraged from proper use of such Article 4 directions 
because of compensation liability. 

Demolition by local authorities 

15. In cases involving the demolition of dwellinghouses owned by a local 
authority, the same planning consent procedures would apply as for other 
local authority developments. Similar arrangements would apply to other 
public bodies. 

Planning Application Fees 

16. If Option 2 were adopted, a planning application for certain types of 
demolition would be required. In those circumstances, the Government 
proposes to introduce a flat rate fee per building equivalent to the 
minimum fee for applications for outline planning permission , in 
Accordance with SI (the Town and Country Planning (Fees for 
Applications and Deemed Applications) 1990/563 (Scotland) Regulations 
1990, as amended). For this purpose a terrace of houses or a pair of 
semi-detached houses will be treated as a single building. The initial 
notification under the proposals outlined in Option 3 could itself attract a 
fee of, say, £20 per building notified. 

Enforcement 



17. The new legislation also includes new powers of enforcement. In 
cases of the unauthorised demolition of a building, the planning authority 
may require any resulting injury to amenity to be remedied; it may also 
require the restoration of a demolished building or its replacement with a 
new building as similar as possible to the one demolished. The 
Government believes that these powers should act as a significant 
deterrent to the unauthorised demolition of houses. 

Costs and consequences for local government 

18. These new proposals are not expected to have significant additional 
public expenditure or manpower implications for local government. There 
will be some extra work in considering either applications, or 
notifications, depending on the option adopted, which should be covered 
by extra fee income. There should be very few enforcement cases, given 
the deterrent effect of the powers in the new legislation. The amount of 
Article 4 effort will be entirely in the planning authorities’ hands. 
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Conclusions 



19. Comments are invited on the propositions that : - 

19.1 planning control over demolitions should be limited to buildings 
containing a dwellinghouse or one or more flats (paragraph 4) ; 

19.2 there should be no duplication of existing controls over the 
demolition of listed buildings, buildings in conservation areas and 
scheduled monuments (paragraph 5) ; 

19.3 the GDO should permit the demolition of unfit houses where a 

Building Act order has been served and unsafe houses 

(paragraphs 6(i) and (ii) ) ; 

19.4 the GDO should permit demolition as part of a comprehensive 

redevelopment proceeding with planning permission 

(paragraph 6(ii)), 

The Government would also welcome views on:- 

19.5 which of the 3 options in paragraphs 7-13 would be most 
appropriate - 

19.5.1 reliance on control through Article 4 Directions alone; 

19.5.2 bringing certain types of residential building within full 
planning control over demolition; or 

19.5.3 prior notification of all proposed demolitions, so that 
local authorities could decide to allow the demolition to proceed 
without conditions to impose conditions, or to make an Article 4 
direction . 

19.6 in the case of Option 2, which types of building should be 
subject to full control over demolition (paragraph 9) ; and 

19.7 the arrangements for fees (paragraph 16). 

Any comments should be addressed to Stephen Bruce, Scottish Office 
Environment Department, Planning Division, Room 6/86, New St Andrew’s 
House, Edinburgh EH1 3SZ to arrive no later than 15 November, and it 
would be helpful if they were structured to follow the headings used in 
this paragraph. 



August 1991 
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